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Prepared by and return to:    

Robert T. Mitchell, Jr., Esquire 

  P. O. Box 848 

  Winchester, VA   22604-0848 

 
TAX MAP NO: 32-A-29 

Tax Map #'s:  

 32-A-29  31-A-16 31-A-16A 31-A-16B 
 

Exempt from recordation taxes under Virginia Code §58.1-801  

pursuant to §58.1-811 (A)(3)  

 

DEED OF GIFT OF EASEMENT 

 

 THIS DEED OF GIFT OF EASEMENT (“this (the “Easement”), dated the ___ day 

of _________________, 2____,2021, by and between LOWELL DORRANCELowell 

Dorrance PRATT and  MARY CHRISTINEMary Christine PRATT, (“husband and wife, 

Grantors (individually and collectively, “Grantor”); theTHE BOARD OF SUPERVISORS 

OF COUNTY OF CLARKE, VIRGINIA, (“  of the Commonwealth of Virginia, a body 

corporate and politic (the “County”),”) and the CLARKE COUNTY CONSERVATION 

EASEMENT AUTHORITY (“, an authorized public body and a political subdivision of the 

Commonwealth of Virginia (the “Authority”), (“Grantees (individually and collectively, the 

“Grantee”), parties of the second part (the designations “”);  and Teresa A. HARRIS and 

Michael S. JONAS, Trustees, either of whom may act, to be indexed as additional grantors 

for purposes hereof (the “Trustees”) All references to Grantor” and “Grantee” refer to the 

Grantor and Grantee and  herein shall include their respective successors and assigns);.  Farm 

Credit of the Virginias, (the “Bank”), party of the third part; and TERESA A. HARRIS and 

MICHAEL S. JONAS, Trustees (the “Trustees”) party of ACA has joined herein solely to 

indicate its consent and direction to the fourth partFarm Credit Trustees as set forth in Section 

6.22. 
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WITNESSETH: 

 

 WHEREAS, Grantor is the owner in fee simple of real property situated on Mount 

Carmel Road (Route 606) in Clarke County, Virginia, containing in the aggregate 180.84 acres 

as further described in attached SCHEDULE A (the “Property”), and desires to give and 

convey to Grantee a perpetual conservation and open-space easement over the Property; and  

 

WHEREAS, the County and the Authority are authorized by the Open-Space Land Act 

to accept, hold, and administer open-space easements and possess the authority to accept and 

are willing to accept this easement under the terms and conditions hereinafter set forth; and  

 

WHEREAS, Chapter 461 of the Acts of 1966, codified in Chapter 17, Title 10.1, 

Section 10.1-1700 through 10.1-1705 of the Code of Virginia, as amended (the “Open-Space 

Land Act”), declares that the preservation of open-space land serves a public purpose by the 

following:preservation of open-space land serves a public purpose by curbing urban sprawl, 

preventing the spread of urban blight and deterioration, and encouraging more economic and 

desirable urban development;, helping provide or preserve necessary park, recreational, 

historic, and scenic areas, and conserving land and other natural resources;, and 

authorizingauthorizes the acquisition of interests in real property, including easements in gross, 

as a means of preserving open-space land; and 

 

 WHEREAS, pursuant to Sections 10.1-1700 and 10.1-1703 of the Open-Space Land 

Act, the purposes of this Easement include retaining and protecting open-space and natural 

resource values of the Property, and limiting division, residential construction, and commercial 

and industrial uses contained in Section III, ensuring that the Property will remain perpetually 

available for agriculture, livestock production, forest or open-space use, all as more particularly 

set forth below; and 

 

 WHEREAS, this Easement is granted “exclusively for WHEREAS, Grantor 

intends to qualify the grant of the restrictions in this Easement and the associated rights given 
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to the Grantee herein as a “qualified conservation contribution” under Internal Revenue Code 

(“IRC”) Section 170(h)(2)(c); and 

WHEREAS, IRC Section 170(h)(1) defines a “qualified conservation contribution” as 

a contribution (A) of a “qualified real property interest”, (B) to a “qualified organization”, (C) 

exclusively for “conservation purposes”; and 

WHEREAS, IRC Section 170(h)(2)(C) defines the term “qualified real property 

interest” as “a restriction (granted in perpetuity) on the use which may be made of the real 

property” and an easement granted in perpetuity qualifies as a qualified real property interest 

under this section, and Section 1.170A-14(b)(2) of the Treasury Regulations (the 

“Regulations”); and 

WHEREAS, the County is the governing body of a political subdivision of the 

Commonwealth of Virginia, and, accordingly, is a “qualified organization” and an “eligible 

donee,” as provided in IRC Section 170(h)(3) and in Section 1.170A-14(c)(1) of the 

Regulations; and is authorized to hold this Easement pursuant to the provisions of Section 10.1-

1700(iii) of the Open Space Land Act, and is willing, as acknowledged by the signature of its 

Administrator below, to accept this Easement over the Property; and 

WHEREAS the Authority is a public body authorized and created by the County 

pursuant to Section 15.2-5600 et seq of Chapter 56 of Title 15.2 of the Code of Virginia, as 

amended (the “Public Recreational Facilities Authorities Act” or “PRFCA”), a political 

subdivision of the Commonwealth of Virginia pursuant to Section 15.-2-5604 of the PRFCA, 

and, accordingly, a “qualified organization” and an “eligible donee,” as provided in IRC 

Section 170(h)(3) and in Section 1.170A-14(c)(1) of the Regulations; and 

WHEREAS, the Authority is incorporated “to acquire and/or receive conservation 

easements, by purchase, gift, or tother conveyance; to hold and enforce conservation easements 

conveyed to it” pursuant to Section 12.1 E of Chapter 12 of the Code of Clarke County, 

Virginia 1997, as amended; and authorized under Section 15.2-5604.3 of the PRFCA to 

“acquire, purchase, . . . operate and maintain projects” and to “acquire by gift or purchase lands 

or rights in land,” and the term “projects” is defined by Section 15.2-5601 of the PRFCA to 

include “conservation projects”, and specifically, “the holding of conservation easements”; and 

WHEREAS, , this Easement is granted “exclusively conservation purposes” under the 

IRC §170Section (h)(1)(C) because it effectsits purposes include “the preservation of open 
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space (including farmland and forest land)” under IRC Section 170(h)(4)(A)(iii).  Specifically, 

the)(I) and (II) because such preservation of open space on the Property is is both “for the 

scenic enjoyment of the general public,” and “pursuant to clearly delineated state and Federal, 

State, or local governmental conservation policiespolicy and will yield a significant public 

benefit; and ” and,  pursuant to the provisions of IRC Section 170(h)(5)(A), the terms of this 

Easement provide for the protection of these conservation purposes in “perpetuity” pursuant 

IRC Section 170(h)(5)(A) and its terms prohibit surface mining by any method pursuant to 

IRC Section 170(h)(5)B); and 

 

WHEREAS, this open-space easementEasement in gross constitutes a restriction 

granted in perpetuity on the use that may be made of the Property and is in furtherance of and 

pursuant to the clearly delineated governmental policies set forth below:  

(i) Land conservation policies of the Commonwealth of Virginia as set forth in:   

  a. Section 1 of Article XI of the Constitution of Virginia, which states 

that it is the Commonwealth’s policy to protect its atmosphere, lands, and 

waters from pollution, impairment, or destruction, for the benefit, enjoyment, 

and general welfare of the people of the Commonwealth; 

  b. The Open-Space Land Act cited above;  

   c. The Virginia Land Conservation Incentives Act, Chapter 3 of 

Title 58.1, Sections 58.1-510 through 58.1-513 of the Code of Virginia, 

which supplements existing land conservation programs to further encourage 

the preservation and sustainability of the Commonwealth’s unique natural 

resources, wildlife habitats, open spaces, and forest resources;  

   d.  Chapter 32, of Title 58.1, §§58.1-3230 through 58.1-3244 of 

the Code of Virginia, which authorizes special use-value tax assessments for 

real estate devoted to agricultural, forestal, horticultural, and open-space use; 

   e. The Agricultural and Forestal Districts Act, Chapter 43 of 

Title 15.2, §§15.2-4300 through 15.2-4314 of the Code of Virginia, which 

encourages the conservation, protection, development, and improvement of 

agricultural and forestal lands for the production of food and other 

agricultural and forestal products and as valued natural and ecological 
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resources that provide essential open spaces for clean air sheds, watershed 

protection, wildlife habitat, as well as for aesthetic purposes and as an 

economic and environmental resource of major importance.  

    

(ii) Land use policies of the County of Clarke as delineated in: 

            a.   its the 2013 Comprehensive Plan to which plan the restrictions set forth adopted 

by the Board of Supervisors of the County on March 18, 2014, as revised through December 

15, 2020 (the “Comprehensive Plan”), and the preservation of the Property in this deed 

conform and that contain easement specifically conforms to the following goals, objectives and 

strategies:policies to “protect and preserve and protect the agricultural, natural, and open-space 

character of unincorporated areas”, “encourage agricultural operations and productivity and 

ensure the preservation and availability of agricultural lands for the continued production of 

crops and livestock”, “preserve the natural beauty and protect the ecology of forested areas to 

ensure that development in those areas is in conformance with their environmental limitations”, 

and “protect natural resources, including soil, water, air, scenery, and fragile ecosystems”, the 

County hereby finding that this Easement is consistent with its Comprehensive Plan; and : 

 

a.                        b.  its tax code“Forested areas for their value as natural 

habitat and recreation, ability to enhance air and water quality, prevent 

soil erosion, and as a source of renewable wood products,” (Chapter II-

10, Objective 5.3(b)).  

b. “Land adjacent to the Appalachian Trail,” (Chapter II-10, Objective 

5.3(e)). 

c. “Lands that provide viewsheds for the County’s gateways, main roads, 

and scenic byways” (Chapter II-10, Objective 5.3(g)). 

d. Lands “visible from the Appalachian National Scenic Trail, the 

Shenandoah River, and other Public Lands” (Chapter II-4, Objective 2, 

Policy 6). 

WHEREAS, Article VII, 11-23 of the Clarke County Code, which specifically further recognizes 

the importance of the continued preservation of the Property as open space, forestal, and agriculturalforest 

land by providing special assessment of the Property for real property tax purposes; and   
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WHEREAS, the Property has significant natural resource and open space values sought 

to be protected by the forgoing public policies, including: 

(i) the Property contains approximately 180 acres of forested land; and 

(ii) the Property fronts on Mount Carmel Road (Route 606) a state 

designated scenic byway and contributes to the scenic views enjoyed 

by the public therefrom; and 

(iii) The Property adjoins and is within the viewshed of the Appalachian 

National Scenic Trail and contributes to the scenic views therefrom. 

WHEREAS, at the time of execution of this Easement, the Property consists of 180.84 

acres, more or less, and has allocated to it an aggregate of eleven (11) unused Dwelling Unit 

Rights (DURs) pursuant to Section 3-D-2 of the Clarke County Zoning Ordinance, and zero 

(0) Exceptions pursuant to Section 3-D-4.  TwoOnly two (2) DURs and zero (0) Exceptions 

will remain with the Property; nine (9) DURs are being terminated by the Grantor incidental 

to this Easement; and 

   

WHEREAS, the property fronts on Mount Carmel Road (Route 606) a state designated 

scenic byway and contributes to the scenic views enjoyed by the public therefrom; and 

 

WHEREAS, the purposes of Grantor and the Grantee (the “Conservation Purposes”) 

are to protect in perpetuity the open-space values identified in the previous paragraphs, 

including, but not limited to, conserving and protecting forest lands as natural resources, 

protecting rural agricultural lands by prohibiting further subdivisions, protecting water quality, 

protecting scenic views from the Appalachian National Scenic Trail and the State’s Scenic 

Byways (the “Open-Space Values”) and intend to accomplish such protection by restricting 

the use of the Property as hereinafter set forth; and 

WHEREAS, the Grantee has determined that this Easement will preserve and protect 

in perpetuity the Open-Space Values, which preservation and protection will advance the 

public purposes established in its Comprehensive Plan; and 

WHEREAS, this Easement will yield significant public benefit to the citizens of the 

Commonwealth as set forth in Section I; and 
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WHEREAS, Grantor and Grantee desire to protect in perpetuity the conservation 

valuesOpen Space Values of the Property as specified in Section I by restricting the use of the 

Property as set forth in Section III; and  

 

WHEREAS, Grantee has determined that the restrictions set forth in Section III (the 

“Restrictions”) will preserve and protect in perpetuity the conservation valuesOpen Space 

Values of the Property, which values are reflected in Section I; and 

 

WHEREAS, Grantee has determined that the Restrictions will limit use of the Property 

to those uses consistent with, and not adversely affecting, the conservation values of the 

Property and the governmental conservation policies furthered by the Easement; and 

 

WHEREAS, Grantee, by acceptance of this Easement, designates the Property as 

property to be retained and used in perpetuity for the preservation and provision of open-space 

land pursuant to the Open-Space Land Act.  

 

NOW, THEREFORE, in consideration of the foregoing and of the mutual 

covenants herein and their acceptance by Grantee, Grantor does hereby give, grant, and convey 

to Grantee a conservation and open-space easement in gross (Easement) over, and the right in 

perpetuity to restrict the use of, the Property, the Property being more particularly described in 

SCHEDULE “A”, which is attached hereto and made a part hereof, and consists of 180.84 

acres located in Chapel Magisterial District, Clarke County, Virginia. : 

  

The Property is shown as Tax Map No. 32-A-29, 31-A-16, 31-A-16A, and 31-A-16B 

among the land records of the County of Clarke, Virginia.  Even if the Property consists of 

more than one parcel for real estate tax or any other purpose, it shall be considered one parcel 

for purposes of this Easement, and the restrictions and covenants of this Easement shall apply 

to the Property as a whole.   

 

SECTION I -PURPOSE 
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  The conservation purpose of this Easement is to preserve land for  agricultural use, 

forestal use, natural habitat and biological diversity, watershed preservation, preservation of 

scenic open space, and to protect the conservation values of the Property in perpetuity by 

imposing the restrictions on the use of the Property set forth in Section III and providing for 

their enforcement in Section IV.  The conservation values of the Property are its open-space, 

scenic, natural values and its values as land preserved for open-space and rural uses including 

agriculture, livestock production, and forestry.  The limitations on division, residential 

construction, and commercial and industrial uses contained in this Easement are to ensure that 

the Property will remain perpetually available for agricultural, forestal, and/or open-space uses 

as may be more particularly described herein. Grantor covenants that no acts or uses that are 

inconsistent with the conservation purposes of this Easement or the conservation values herein 

protected shall be conducted on the Property. 

 Pursuant to the Conservation Purposes of this Easement, the terms herein set forth 

are intended to: (i) preserve the Open-Space Values, and other significant conservation 

interests (to the extent that it is not necessary to impair such other interests to protect the 

Open-Space Values), and (ii) restrict the use of the Property to those uses that are 

consistent with such Open Space Values and interests. 

The uses and activities expressly permitted by this Easement have been determined 

by the Grantee to be consistent with the Conservation Purposes subject to the general 

condition, in each case, that the permitted use and activity (“use” and “activity” as used in 

this Easement shall be interchangeable and shall be deemed to have the same meaning) is 

undertaken in a manner consistent with the Conservation Purposes, and any other specific 

restriction or condition applicable to such use set forth below. 

 

SECTION II – DEFINITIONS 

 

For purposes of this Easement, the following terms shall have the meanings provided 

below, or as expressly provided in the body of the Easement. Any term that has not been 

expressly defined herein shall be defined in a manner consistent with the interpretation of 

contracts pursuant to the laws of the Commonwealth of Virginia and/or the Clarke County 
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Zoning Ordinance and shall be interpreted in accordance with the provision of paragraph 6.7 

herein. 

 

Access Easement: PermissionGrant of a right or permission by landowner to certain 

individuals, but not the members of the general public, to travel across his or her land to get 

to another property or a road. 

Agricultural: Pertaining to Agriculture. 

Agriculture: Includes the following activities: horticulture, floriculture, plant 

nurseries, Animal Husbandry, growing and harvesting hay, hops, grains, and other crops on 

the Property, and Viticulture, mowing and clearing necessary to maintain open fields and 

fence lines, and access for farm equipment, together with such other activities as are 

necessary to the foregoing activities; and leasing the Property to others for such activities but 

subject to the terms of this Easement. The term “Agriculture” as used herein does not include 

activities that are expressly prohibited herein. 

 Agricultural Structure:  A Structure, including a Building, used primarily to 

support agricultural activities permitted on the Property. A non-exhaustive illustrative list of 

Agricultural Structures includes: barns, stables, run-in sheds, corrals, riding rings, silos, hay-

sheds, farm equipment and storage sheds, livestock watering facilities, above and below 

ground irrigation facilities, and Structures for storing and/or selling produce and/or products 

primarily raised and/or made on the Property, corrals, riding rings, and silos. (including 

forestry products). 

Animal Husbandry: The breeding, raising, and/ or caring for farm animals for non-

commercial or commercial purposes. 

Blasting: The act of blowing up or breaking apart of the surface or subsurface of the 

earth with explosives or percussive force. 

Brewery:  A Building, which may include a Tasting Room, including all necessary 

equipment, storage space; packaging, bottling, and distribution facilities; for the production 

of beer from hops, and the sale of beer for consumption on or off from the Property; provided 

that at least fifty (50) percent, by volume, of beer sold shall be manufactured from hops 

grown on the Property. 

Formatted: Font: 12 pt

Formatted: Normal, Indent: First line:  0.5", Add space
between paragraphs of the same style, Line spacing:  1.5
lines, Tab stops: Not at  6.5"

Formatted: Font: 12 pt, Not Bold

Formatted: Font: 12 pt, Not Bold, Font color: Auto, Pattern:
Clear



 1/18/18 

 10 

Formatted: Left

Building: An assembly of materials having one (1) or more stories and roof, designed 

primarily for the shelter, support or closure of animals or property of any kind. 

Commercial Use:  Non-residential and non-Agricultural for -profit uses (but 

excluding activities on the Property to protect or enhance the ConservationOpen Space 

Values undertaken in exchange for grants from governmental or tax -exempt organizations, 

or as part of a governmentally sponsored mitigation project for which Grantor may, or may 

not, receive payment). 

Current/ Currently: Existing or occurring on the Effective Date. 

Dredging: The act of cleaning out or scooping out mud, weeds, dirt, rubbish, or other 

materials from beneath the surface of a body of water of any size. 

Driveways:  Way or place in private ownership and used for vehicular travel and 

parking by the owner and those having express or implied permission from the owner but not 

by other members of the general public. 

Day or Days: Shall mean calendar days. 

Earth Removal:  The gathering, collecting or accumulation through the use of 

mechanical means of surface or subsurface materials including topsoil, subsoil, rock or any 

other form of naturally occurring material that covers the Property.  

Effective Date: The date and time that this Easement is first recorded in the Office of 

the Clerk of the Circuit Court of Clarke County, Virginia. 

Equine Activities: Equine breeding, training or teaching activities, rides, trips, hunts, 

or other equine activities of any type however informal or impromptu and including those 

that are sponsored by an equine activity sponsor. 

Event:  Any assembly, attraction, ceremony, event, festival, gathering, circus, 

carnival, or show at which rides, games, competitions, attractions, music, dance, or other 

performing arts are engaged in by participants or provided as entertainment by professional 

or amateur performers or by prerecorded means that involves the raising, charging, donating 

or re-couping of funds. 

Farm Buildings:  Buildings used primarily to support Agricultural activity or 

Forestry permitted on the Property. 

Forestry:  The growing, planting, managing, and harvesting of trees. 
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Grading: The movement or rearrangement of topsoil and subsoil through mechanical 

means. 

Grantees:  The original Grantees herein, or either of them, and any and all of 

Grantees' successors in title to this Easement. 

Grantors:  The original Grantors herein, or either of them, and any and all of 

Grantors' successors in title to the Property or any portion thereof or interest therein. 

Ground Area:  The square footage of a Building or Structure, as measured at the 

exterior of the foundation (perimeter load-bearing) walls and/or piers or, if there are no 

foundation or piers, the square footage of ground covered by such feature; and excluding 

unenclosed decks, patios, porches, roads, walkways, pools, tennis courts, and incidental 

improvements such as fencing and fence posts, entry gates, well and utility housings, utility 

poles, sprinklers, and mailboxes. 

Impervious Coverage: The area measured in square footage that is beneath an 

impervious surface. 

Impervious Surface: Surface or material that does not allow water to percolate into 

the soil on the Property, including, but not limited to, buildings with or without flooring, 

paved areas, and any other surfaces that are covered by asphalt, concrete, or any area covered 

by overhanging roofs.  This limitation does not include gravel roads, Public Roads or other 

roads owned and controlledpermeable paving materials approved by parties with rights 

superior to those rights conveyed to Grantee by this Easement.   . 

Improvement: Any permanent or semi-permanent work or structure which tends to 

increase the value of the Property or to extend the useful life of any existing structure on the 

Property. 

Improvements: Man-made additions to the Property and/or man-made changes in 

topography, excluding Structures, Roads and Utilities, as defined herein, but including 

maintenance of berms, ditches, culverts (associated with permitted Roads), ponds, watering 

troughs, fountains, fencing, cattle guards, pipes, pipelines, mailboxes, gates, gate posts, and 

signs, as well as unroofed riding rings, hunting stands, blinds, decks and patios that constitute 

a Permeable Surface (defined below).   Agricultural activities, such as plowing, mowing, 

planting hay or crops, and the planting of trees and other vegetation, shall not be deemed 

“Improvements.” 
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Industrial Use:  Feedlots and Abattoirs, mining, milling. and heavy manufacturing, 

and uses tending to injure the Open Space Values by reason of noxious odor, fumes, dust, 

smoke, vibration, or creation or use of hazardous materials beyond that required by normal 

Residential or Agricultural uses.  

Mining: The process of prospecting, discovering, extracting, removing or processing 

minerals or other materials from a surface or subsurface location. 

Open Space: Land valued for natural processes and wildlife, agricultural and forest 

production, aesthetic beauty, active and passive recreation, and other public benefits. Such 

lands include working and natural forests, rangelands and grasslands, farms, ranches, parks, 

stream and river corridors, and other natural lands within rural and suburban areas. 

Permeable Surface: The condition of soil or material on the surface of the earth that 

allows the free movement of water. 

Private Road: A regularly used path or way, whether paved or unpaved, crossing any 

part of the property that has not been dedicated for public use, and is not open to use by the 

public. 

Public Road: An area intended for traffic of any kind that is open to use by the 

public for travel. 

Residence: Any Building used for a Residential use. 

Residential Uses: Activities occurring within a group of buildings, a single building, 

or a portion thereof designed, used or intended for use as a complete, independent living 

facility and which includes permanent provisions for living, sleeping, eating, cooking and 

sanitation. 

Riparian Buffer:  Area of perennial, long-lived vegetative cover (grass, shrubs, 

trees, or a combination of vegetation types) established adjacent to and up-gradient from 

watercourses or water bodies to improve water quality. 

Road: A Public Road or a Private Road. 

Stream Crossing: A man-made improvement intended to permit passage across or 

through a body of water of any size. 

Structure: Anything constructed or erected on the Property, the use of which 

requires clearing, material grading, and/or a permanent location on the ground or attachment 

to something having a permanent location on the ground such as a Building, fence, bridge, 
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tower, windmill, pool, septic tank, tennis court, ball field, or an equestrian riding ring, but 

excluding Improvements, Roads, and Utilities. 

Subsurface Mining:  The process of prospecting, discovering, extracting, removing 

or processing minerals or other materials from a subsurface location regardless of where any 

machinery to facilitate the mining may be located. 

Surface Mining: The process of prospecting, discovering, extracting, removing or 

processing minerals or other materials from a surface location. 

Tasting Room: An area devoted to the tasting of wine, hard cider, or beer by paying 

and non-paying guests but excluding the provision of meals except that accessory food sales 

related to the beverage tasting occurs. 

Timber harvesting: The commercial practice of felling, cutting or trimming trees for 

on-site or off-site processing. 

Trail: An unimproved regularly used path or way, crossing any part of the property 

that is not designed for motorized traffic. 

Utility: Structures or facilities used for the production, treatment, storage, and/or 

transmission of power (e.g., electricity), fuel (e.g., oil or natural gas), communications (e.g., 

cellular, satellite, radio, television), water, including wells, water storage tanks, sewage or 

septic systems, or other similar product or service, equipment used to harness natural 

renewable energy sources, such as sunlight, wind, water, or biomass. The definition includes 

the associated structures which accompany the utility. 

Winery: A Building, which may include a Tasting Room, all necessary equipment, 

storage space, packaging, bottling, and distribution facilities; for the production of alcoholic 

beverages from grapes or other fruit (such as wine, apples or pears), and the sale of such 

wine or cider for consumption on or off from the Property; provided that at least fifty (50) 

percent, by volume, of wine or cider sold shall be manufactured from fruit grown on the 

Property. 

 

SECTION III – RESTRICTIONS 
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Restrictions are hereby imposed on the use of the Property pursuant to the public policies set 

forth above.  The acts that Grantor covenants to do and not to do upon the Property, and the 

restrictions that Grantee is hereby entitled to enforce, are and shall be as follows: 

 

3.1 DWELLING UNIT RIGHTS.    

 

The Property currently has eleven (11) unused dwelling unit rights (DURs) pursuant to Section 

3-D-2 of the Clarke County Zoning Ordinance, and zero (0) Exceptions pursuant to Section 3-

D-4 of the Clarke County Zoning Ordinance.  Pursuant to Section 3-D-3 of the Clarke County 

Zoning Ordinance, the Grantor does hereby voluntarily and permanently terminate nine (9) 

unused DURs on the Property, leaving two (2) unused DURs and zero (0) Exceptions 

remaining on the Property. 

 

3.2 DIVISION.   

A. A. Subdivision Prohibited. 

Division of the Property is prohibited.  The Property shall not be sold, 

conveyed, or devised except as a whole.  

B. Lot consolidation within the Property is permitted as described on the 

Composite Plat of Merger made by Dunn Land Surveys, dated __________________, 

2021, and, which plat is to be recorded immediately following this Deed of Gift of 

Easement (herein “the Dunn Plat”). 

 

C. Boundary Line Adjustments. 

Boundary line adjustments with adjoining parcels of land are 

permittedprohibited except by an amendment to this Easement pursuant to Section 

6.16, and only provided that the following conditions are met: 

(i) (i)   Grantee shall be made a party to the deed of boundary line 

adjustment. 

(ii) The entire adjacent parcel is subject to a recorded open-space 

easement and any portion of the Property transferred and incorporated 

into the adjacent parcel remains expressly subject to the restrictions 
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set forth in this Easement or a more restrictive conservation easement 

approved by Grantee; and. 

(iii)   (ii) The proposed boundary line adjustment shall have been 

reviewed and  approvednot result in advancethe granting of any 

rights or the release of any Restrictions on any parcels of land whose 

boundaries are adjusted. 

(iv) The boundary line adjustment shall not adversely affect, be 

inconsistent with or conflict with, diminish, impair or interfere with 

the Open Space Values protected by the Authority.this Easement, or 

protected by any easement encumbering the other parcel(s) which are 

party to such boundary line adjustment.   

(v) Any consent by Grantee to a boundary line adjustment under this 

Section shall not curtail or infringe upon any lender’s independent 

right, under any deed of trust, or any modification or extension 

thereof, now or hereinafter recorded against the Property, to approve 

or deny approval of any such boundary line adjustment involving the 

Property and any such lender shall be a required party to any boundary 

line adjustment deed as evidence of its approval. 

 

C. Public Road Improvements. 

The acquisition of a de minimis portion of the Property adjacent to Route 606 

(Mount Carmel Road) for minor road improvementsPublic Road Improvements shall 

not be considered a division of the Property, and neither the acquisition of such a de 

minimis portion of the Property nor the use of the portion of the Property so acquired 

shall be prohibited by this Easement, provided that Grantee approves such conveyance 

or taking, which approval shall be contingent upon the project including all reasonable 

actions, such as landscaping or topographic improvementsImprovements, to minimize 

the project’s impact on the Property and prevent harm to its conservation valuesOpen 

Space Values. Grantor reserves its separate right to approve such acquisition. Use of 

the Property for such a project is limited to minor improvements to Route 606 (Mount 

Carmel Road) in its present alignment, including, but not limited to, maintenance, 
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correction, repair, or upgrading of the existing public road. Minor road 

improvementsImprovements include, but are not limited to, the addition or renovation 

of ditches, box culverts, drainage swales, side slopes, curbing, re-grading, or 

enhancements, such as pull-offs, bike lanes, and restoration projects.  For the purpose 

of this paragraph, “minor road improvementsImprovements” does not include the 

addition of new travel lanes, except bike lanes.  

 

3.3 BUILDINGS AND STRUCTURES.  , ROADS, AND UTILITIES 

A.  Structures 

No buildingsStructures or structuresImprovements other than the following are 

permitted on the Property: (any permitted Structure or Improvement may be expanded, 

demolished, and replaced subject to the restrictions of this Easement): 

 (i) Dwellings.   

The following Dwellings are permitted on the Property: 

(a) One single-family dwellingsdwelling, of which zero (0) exist on 

the date of this Easement.  Such dwelling shall not exceed 4,500 

square feet of above-ground enclosed living area without 

Grantee’s prior review and written approval:; and 

(b) (ii) One (1) secondary dwelling, of which zero (0) exist on the date 

of this Easement, not to exceed 2,000 square feet of above-ground 

enclosed, heated living space; and 

(c) (iii)  One (1) secondary dwelling, of which zero (0) exist on the 

date of this Easement, not to exceed 600 square feet of above-

ground enclosed, heated living space; and 

 (iv) nonAccessory Structures.  

Non-residential outbuildings and structuresStructures commonly and 

appropriately incidental to the dwellingsDwellings permitted in 

subsections (i) and (ii) of this paragraph, and sized appropriately to 

serve as an amenity to single-family residential useResidential Use, 

provided that the aggregate footprint of such nonresidential 

outbuildings and structuresStructures for each permitted 
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dwellingDwelling shall not exceed 2,500 square feet in ground area 

unless prior written approval shall have been obtained from Grantee 

that a larger footprint is permitted considering the 

purposeConservation Purposes of this Easement and the scale of the 

proposed outbuilding or structureStructure in relation to the 

surrounding area; and 

 

 (v) Buildings for the processing and sale of farm or forest products 

or certain animal-related uses. Buildings for the processing and 

sale of farm or forest products produced or partially produced on 

the Property. Such buildingsAgricultural Structures.  

Agricultural Structures, provided such Structures shall not exceed 

4,500 square feet of enclosed area in the aggregate and not 

individually exceeding 2,500 square feet of enclosed area without 

prior written approval from the Grantee; provided, however, that 

Structures for Winery, Brewery, and distillery uses shall only be 

permitted upon Grantee’s prior written determination that the 

construction of such Structures are consistent with the Conservation 

Purposes of this Easement and protective of the Open Space Values 

identified herein and that the Structures are located at sites on the 

Property not adversely impacting such Open Space Values; and 

 

 (vi)Agricultural Support Structures.  

 Subject to the written approval of Grantee, kennels, wildlife rehabilitation 

centers, veterinary clinics, or buildings used for similar enterprises supportive or 

compatible with Agriculture and the Conservation Purposes including those not 

directly related to on-site Agricultural Activity on the Property (with the square footage 

limitations set forth in sub-paragraph (iv) above), with such approval being based upon 

Grantee’s determination that the construction of such buildingsStructures is consistent 

with the conservation purposesConservation Purposes of this Easement and protective 
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of the conservation values identified herein and that the buildings are located at sites 

on the Property not adversely impacting such conservation values; and 

 

(vii)   Subject to the written approval of Grantee, buildings for the 

production of agricultural products and the manufacturing of distilled 

spirits, wine or beer (with the square footage limitations set forth in 

sub-paragraph (iv) above),  with such approval being based upon 

Grantee’s determination that the construction of such buildings is 

consistent with the conservation purposes of this Easement and 

protective of the conservation valuesOpen Space Values identified 

herein and that the buildings are located at sites on the Property not 

adversely impacting such conservation values; andOpen Space 

Values; 

  

 B.  Grantor shall give Grantee 30 days’ written notice before beginning 

construction or enlargement of any dwelling on the Property. 

 

  C.  Improvements. 

Improvements to serve the permitted Structures and uses on the 

Property are permitted to be maintained consistent with the 

Conservation Purposes of this Easement and provided they shall not 

impair the Open Space Values protected herein.   Any fence or wall 

over five (5) feet in height shall be constructed with materials that 

will not block the public view of the Property from a state-

maintained road.  

 

 B. Additional Structure Restrictions. 

(i) Location. To protect the scenic values of the Property, no 

dwelling or other buildingStructure shall be constructed within 200 feet of 

Route 606 (Mount Carmel Road). ) nor beyond the Building Envelope 

identified in the attached Exhibit A (the “Building Envelope”); provided, 

however, that Agricultural Structures permitted under Section 3.2(A)(iii) may 
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be permitted outside of the Building Envelope with the prior written approval 

of the Grantee. 

 

 E.  Private roads and utilities to serve permitted buildings or structures,  private 

roads or driveways and access easements over same to serve adjacent properties, and 

roads with permeable surfaces for other permitted uses, such as farming or forestry, 

may be constructed and maintained, provided that such roads, driveways or easements 

have the prior written approval of the Grantee.  Public or private utilities whose 

construction and maintenance Grantee determines will not impair the Property's 

conservation values may be constructed and maintained if Grantee gives its prior 

written approval; provided, however, easements for the location of underground 

utilities are permitted as set forth below.  

 

F. Utilities. Public or private utilities to serve permitted buildings, structures, or 

activities on the Property shall be permitted. Public or private utilities to be constructed 

in whole or in part to serve other properties shall not be constructed  C.   Roads. 

No Roads or parking areas shall be permitted on the Property except as follows: 

(i) Currently existing Roads or parking areas may be maintained; 

provided, however, no such Roads or parking areas shall be 

expanded or made improved except in compliance with the terms of 

this Easement. 

(ii) Roads wholly within currently existing access easements or rights of 

way recorded in the land records as of the effective date of this 

Easement and solely in conformance with the terms and conditions 

of such access easements and rights of way currently in effect on the 

effective date of this Easement. 

(iii)New Impervious Surface Roads and parking areas to provide ingress 

and egress to Structures within a Building Envelope may be 

maintained.  Provided, however, no new Impervious Surface parking 
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area shall exceed one thousand (1,000) square feet of Ground Area 

for any such Structure without prior written approval of Grantee. 

(iv) Permeable Surface Roads and Parking Areas reasonably necessary to 

serve permitted uses of the Property under Section 3.4, or are for 

public safety needs serving the Property, may also be maintained.  

Provided, however, that such parking areas shall not exceed four 

thousand (4,000) of Ground Area on any each permitted lot without 

prior written approval of Grantee. 

(v) Roads to serve adjacent properties are permitted solely with the prior 

written approval of the Grantee. 

(vi) The location of new Roads and parking areas shall require prior 

written approval from Grantee prior to commencement of any site 

work.  

D. Utilities.  

No Utilities may be maintained on the Property except for the following: 

(i) Grantor may maintain public or private Utilities to serve permitted Structures, 

Improvements, and permitted uses of the Property.  

(ii) Grantor may maintain Utilities to harness natural renewable energy sources 

such as the sun, wind, water, or biomass and scaled to provide electrical 

energy or pump water for permitted Structures, Improvements, and uses on 

the Property with the prior written approval of Grantee. Any such Utilities 

approved by Grantee shall be located to minimize their impact upon the view 

of the Property from public vantage points.  The sale of excess power 

generated incidentally in the operation of such Utilities and associated 

equipment including, but not limited to, solar panels, wind turbines, and 

micro-hydro installations is permitted. 

(iii)Grantor may maintain, or permit to be maintained, currently existing public or 

private Utilities within recorded easements and rights of way recorded prior to 
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the Effective date and solely in compliance with any restrictions set forth 

therein.  Except for the foregoing, public or private Utilities to serve other 

properties are on, under, or over the Property unless Grantee determines that 

the construction and maintenance of such utilitiesUtilities will cause no more 

than minimal impairment of the conservation valuesOpen Space Values of the 

Property and gives its prior written approval for such construction and 

maintenance.  Approval or disapproval of such construction and maintenance 

shall take into consideration the visibility and any other adverse impact of 

such utilities on the conservation valuesOpen Space Values of the Property.  

Grantor reserves its separate right to approve such public or private utilities.   

Notwithstanding the foregoing, easements for the location of underground 

utilities may be placed on the Property by voluntary conveyance by Grantor or 

by condemnation. 

 

G. Alternative energy structures. Alternative energy structures used to harness 

natural renewable energy sources, such as sunlight, wind, water, or biomass, and scaled 

to provide electrical energy or pump water for permitted dwellings, other buildings, 

structures, and activities on the Property shall be permitted, the aforesaid limitation 

shall not be deemed to prohibit the sale of excess power generated incidentally in the 

operation of such structures and associated equipment, including, but not limited to, 

solar panels, wind turbines, and micro-hydro installations.  The location of any free-

standing structures shall be approved in writing by the Grantee.  

  

H. F. Collective Ground Area Footprint Limitation. 

 The collective footprint of all buildings and structures on the Property, 

including paved parking areas but excluding roads, shall not exceed one percent (1%) 

of the total area of the Property, provided that if Grantor can demonstrate that an 

increase in the collective footprint would result in increased protection of the 

conservation values protected herein, Grantee may approve such increase..  For the 

purpose of this paragraph the collective footprint is the ground areaGround Area 

measured in square feet of the structuresStructures set forth in subsections 3.3(i) 
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through (viv) above and all other impervious surfaces, excluding roadspermitted 

Roads and parking areas.  

 

3.4    ACTIVITIES AND USES: 

A. Prohibited Uses. 

Industrial uses are prohibited on the Property.  All uses, including all Commercial 

Uses not expressly permitted herein, inconsistent with the Conservation Values and 

Purposes of this Easement, are prohibited.   

B. Permitted Uses 

 Subject to any additional limitations of the applicable zoning ordinance and this 

Easement, and the general condition that they be carried on in a manner that does not 

adversely affect, conflict with, diminish, impair, or interfere with the Conservation 

Purpose or Open Space Values, Grantee has determined that the following uses 

(which may be commercial or non-commercial) are consistent with the Conservation 

Purpose and Values and are permitted on the Property:   

(i) Residential Uses: permanent Residential Uses are permitted within the 

limitations set forthDwellings permitted in Section 3.3.  

 

B. Industrial and/or Commercial Uses: – Industrial or commercial activities on the 

Property are prohibited except for the following:   

(ii) (i) agriculturalAgriculture and Agricultural production and related uses 

(ii), including renewable energy production for the purpose of 

generating energy for the agriculturalAgricultural and 

residentialResidential needs of the Property; the sale of excess power 

generated in the operation of such renewable energy structures and 

associated equipment or other energy structures that Grantee approves 

(subject to the provisions of Section 3.3(D). 

(a) As long as at least five (5) acres of the Property are in writing as 

being consistent with the conservation purposes of this Easement; 

Agricultural use, the Property shall be managed in accordance with 

a written Farm Conservation Plan for the Property prepared by the 
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Clarke County Soil and Water Conservation District, within six (6) 

months of the date hereof, which terms and conditions are 

incorporated herein by reference. The Farm Management Plan 

shall incorporate Best Management Practices for water quality 

protection, be approved by Grantee, and may, from time to time, 

be modified or amended by mutual agreement of Grantor and 

Grantee, provided that said Farm Conservation Plan (or any 

modification or amendment thereof) shall not be inconsistent with 

the Conservation Purposes. 

(iii) (iii) temporaryTemporary or seasonal activities or eventsEvents that do 

not harm the agriculturalAgricultural use, future viability, and related 

conservation valuesOpen Space Values of the Property herein protected, 

upon review and prior written approval of Grantee., however such 

activities that exceed 150 persons attending an event for compensation 

occurring for more than a total of five event days in a calendar year, are 

prohibited. 

(iv) (iv) commercialCommercial enterprises related to 

agricultureAgriculture or forestryForestry including but not limited to 

processing, packaging, and marketing of farm or forest products, and 

farm machinery repair and commercial enterprise activities related to 

interpretation of the Property’s historic or archaeological resources.  

(v) (v)Hunting and fishing. 

(vi) Winery, Brewery, and distillery uses provided approved in writing by 

the Grantee. 

(vii) Other small-scale incidental commercial or industrial operations 

compatible with the permitted activities set forth in (A) or 3.4(B)(i) and 

(ii) for which Grantee provides its prior written approval; 

 

(viii) C. Activities to restore or enhance wetlands or streams or restore, 

enhance, or develop other ecosystem functions on the Property 

including, but not limited to, stream bank restoration, wetland and 
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stream mitigation, nutrient banks, biological carbon sequestration and 

biodiversity mitigation shall be permitted, provided that such activities 

are not in conflict or inconsistent with the conservation purpose of or 

the restrictions set forth in this Easement and that prior written approval 

for same shall have been obtained from Grantee. Grantee is not 

responsible for monitoring any such activities and has no obligation to 

enforce the provisions of any permit(s), restriction(s), or easement(s) 

therefor. Subject to Grantee’s approval, Grantor is free to participate in 

same in Grantor’s discretion and to retain any remuneration derived 

therefrom.  

 

D. Notwithstanding any other provision of this Easement, no commercial 

recreational uses are permitted, except for de minimis commercial recreational uses.  

 

E. The provisions of this Easement and associated exhibits shall not be interpreted 

to restrict the types of agricultural operations that can function on the Property, so long 

as the agricultural operations are consistent with the long-term viability of the Property 

and Easement purposes, and do not violate Federal laws, including Federal drug laws.  

No uses shall be permitted that decrease the Easement’s protection for the current 

agricultural use and future agricultural viability of the Property, as well as protection 

of related conservation values of the Property.  Permitted uses of the Property include 

the specific uses allowed in Section 3.4.B.(i)-(v) and the following activities, subject 

to the qualifications stated below: 

(i) Agricultural Production – The production, processing, and marketing of 

agricultural crops and livestock.   

(ii) Forest Management and Timber Harvest – Forest management and timber 

harvesting, provided it is carried out, to the extent practicable, in accordance with 

current, generally accepted best management practices (defined by the Virginia 

Department of Forestry) for the sites, soils, and terrain of the Property.   
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3.5 MANAGEMENT OF FOREST.   

A.  Best Management Practices (BMPs), as defined by the Virginia Department 

of Forestry, shall be used to control erosion and protect water quality when any timber 

harvest or land-clearing activity is undertaken.  A Forest Stewardship Management 

Plan approved by the Virginia Department of Forestry shall guide all material timber 

harvest activities on the Property.  A pre-harvest plan consistent with the Forest 

Stewardship Management Plan shall be submitted to Grantee for approval 30 days 

before beginning any material timber harvest.  The pre-harvest plan shall describe the 

BMPs to be used in sufficient detail to ensure that water quality will be protected. The 

objectives of the Forest Stewardship Management Plan may include, but are not limited 

to, forest health, biodiversity, timber management, wildlife habitat, scenic forest, 

aesthetics, recreation, water and air quality, carbon or other mitigation banking 

programs, historic and cultural resource preservation, natural area preservation, or any 

combination thereof.].  Grantee shall be notified 30 days prior to the clearing of over 

10 acres of forestland for grassland, crop land, or in association with the construction 

of permitted buildings. 

 

B. Noncommercial de minimis harvest of trees for trail clearing, firewood, 

or Grantor’s domestic use or trees that pose an imminent hazard to human health or 

safety, or that are an invasive species shall not require a Forest Stewardship 

Management Plan. 

 

3.6    GRADING, BLASTING, MINING.  Grading, blasting, or earth removal shall not 

materially alter the topography of the Property except for (i) dam construction to create 

ponds; (ii) wetlands or stream bank restoration pursuant to a government permit; (iii) 

erosion and sediment control pursuant to a government-required erosion and sediment 

control plan; or (iv) as required in the construction of permitted buildings, structures, 

roads, and utilities.  Best Management Practices, in accordance with the Virginia 

Erosion and Sediment Control Law, shall be used to control erosion and protect water 

quality in such construction.  Grading, blasting, or earth removal in excess of one acre 
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for the purposes set forth in subparagraphs (i) through (iv) above require 30 days’ prior 

notice to Grantee.  Generally accepted agricultural activities shall not constitute a 

material alteration.  Surface mining, subsurface mining, dredging on or from the 

Property, or drilling for oil or gas on the Property is prohibited. 

 

3.7 ACCUMULATION OF TRASH.  Accumulation or dumping of trash, refuse, junk, 

or toxic materials is not permitted on the Property.  This restriction shall not prevent 

generally accepted agricultural or wildlife management practices, such as creating 

brush piles, composting, or storing farm machinery, organic matter, agricultural 

products, or agricultural byproducts on the Property.  

 

3.8 SIGNS.  Display of billboards, signs, or other advertisements is not permitted on or 

over the Property except to: (i) state the name and/or address of the owners of the 

Property and/or the name of the Property or Farm or other permitted activities, (ii) 

advertise the sale or lease of the Property, (iii) advertise the sale of goods or services 

produced incidentally to a permitted use of the Property, (iv) provide notice necessary 

for the protection of the Property, (v) give directions to visitors, or (vi) recognize 

historic status or participation in a conservation program.  Temporary political signs 

are allowed. No signs shall exceed nine square feet in size or the County’s Zoning 

Ordinance requirements, whichever is more restrictive.  

 

3.9   RIGHTS OF GRANTOR: Notwithstanding any of the foregoing provisions, the 

Grantor expressly reserves to themselves and their successors and assigns the right to 

do the following: 

(a) Continue the agricultural, forestry, and naturalistic uses of the 

Property. 

(b) Continue to hunt, fish, or trap on the Property, subject to relevant 

laws. 

(c) Improve, repair, restore, alter, remodel, or replace the existing and 

the permitted structures with structures of similar size and purpose, provided that the 
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changes are compatible with the conservation purposes of the Property and all other 

provisions of this Easement. 

(d) Continue the use of the Property for all purposes not inconsistent 

with this Easement. 
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SECTION IV – ENFORCEMENT 

 

4.1      RIGHT OF INSPECTION.  Representatives of Grantee may enter the Property from 

time to time for purposes of inspection (including photographic documentation of the 

condition of the Property) and enforcement of the terms of this Easement after 

permission from or reasonable notice to Grantor or Grantor's representative, provided, 

however, that in the event of an emergency, entrance may be made to prevent, 

terminate, or mitigate a potential violation of these restrictions with notice to Grantor 

or Grantor’s representative being given at the earliest practicable time. 

  

4.2 ENFORCEMENT.  Grantee has the right to bring an action at law or in equity to 

enforce the Restrictions contained herein.  This right specifically includes the right to 

require restoration of the Property to a condition of compliance with the terms of this 

Easement as existed on the date of the gift of the Easement, except to the extent such 

condition thereafter changed in a manner consistent with the Restrictions; to recover 

any damages arising from noncompliance; and to enjoin noncompliance by ex parte 

temporary or permanent injunction.  If the court determines that Grantor failed to 

comply with this Easement, Grantor shall reimburse Grantee for any reasonable costs 

of enforcement, including costs of restoration, court costs, and attorney’s fees, in 

addition to any other payments ordered by the court.  Grantee’s delay shall not waive 

or forfeit its right to take such action as may be necessary to insureensure compliance 

with this Easement, and Grantor hereby waives any defenses of waiver, estoppel, or 

laches with respect to any failure to act by Grantee.  Notwithstanding any other 

provision of this Easement, Grantor shall not be responsible or liable for any damage 

or change to the condition of the Property caused by fire, flood, storm, Act of God, 

governmental act, or other cause outside of Grantor’s control or by any prudent action 

taken by Grantor to avoid, abate, prevent, or mitigate damage or changes to the Property 

from such causes. 

  

SECTION V – DOCUMENTATION 
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   Documentation retained in the office of Grantee including, but not limited to, the 

Baseline Documentation Report (“Documentation Report”), describes the condition and 

character of the Property at the time of the gift.  The Documentation Report may be used to 

determine compliance with and enforcement of the terms of this Easement; however, the 

parties are not precluded from using other relevant evidence or information to assist in that 

determination.  Grantor has made available to Grantee, prior to donating this Easement, 

documentation sufficient to establish the condition of the Property at the time of the gift.  The 

parties hereby acknowledge that the Documentation Report contained in the files of Grantee is 

an accurate representation of the Property. 

 

SECTION VI – GENERAL PROVISIONS 

 

6.1 DURATION. This Easement shall be perpetual. It is an easement in gross that runs 

with the land as an incorporeal interest in the Property.  The covenants, terms, 

conditions, and restrictions contained in this Easement are binding upon, and inure to 

the benefit of, the parties hereto and their successors and assigns, and shall continue as 

a servitude running in perpetuity with the Property.  Landowner’s rights and obligations 

under this Easement terminate upon proper transfer of Landowner’s interest in the 

Property, except that liability for acts or omissions occurring prior to transfer shall 

survive transfer. 

 

6.2 NO PUBLIC ACCESS.  Although this Easement will benefit the public as described 

above, nothing herein shall be construed to convey to the public either a right of access 

to or use of the Property. Grantor retains the exclusive right to such access and use, 

subject to the terms hereof. 

 

6.3  TITLE. Grantor covenants and warrants that Grantor has good title to the Property, that 

Grantor has all right and authority to grant and convey this Easement, and that the 

Property is free and clear of all encumbrances (other than utility and access easements) 

including, but not limited to, any mortgages not subordinated to this Easement. 
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6.4 ACCEPTANCE.  Acceptance of this conveyance by Grantee is authorized by Virginia 

Code Section 10.1-1701 and is evidenced by the signature of the Chair of the Authority, 

by authority granted by the Authority Board, and by the Chair of the Board of 

Supervisors, by authority granted by the Board of Supervisors. 

 

6.5   INTERACTION WITH OTHER LAWS.  This Easement does not permit any use of 

the Property that is otherwise prohibited by federal, state, or local law or regulation.  

Neither the Property, nor any portion of it, shall be included as part of the gross area of 

other property not subject to this Easement for the purposes of determining density, lot 

coverage, or open-space requirements under otherwise applicable laws, regulations, or 

ordinances controlling land use and building density.  No development rights that have 

been encumbered or extinguished by this Easement shall be transferred to any other 

property pursuant to a transferable development rights scheme, a cluster development 

arrangement, or otherwise. 

 

6.6   GRANTEE APPROVAL:   

A.  The Grantor shall notify the Authority 60 days (hereafter “Grantor’s 

Notice”) prior to undertaking any activities permitted under Section II, paragraphs [3.2, 

3.3, 3.4 and 3.5]. 

B.  Grantor’s Notice shall describe the nature, scope, design, location, 

timetable, and any other material aspect of the proposed activity in sufficient detail to 

enable the Grantees to make informed judgments as to its consistency with the terms 

of this Easement. 

C.  In addition, if such permitted activity requires Grantor to obtain a 

permit or other governmental approval, Grantor shall disclose on the application for 

such permit or other governmental approval that the property is subject to this 

Easement. 

D.  It shall be the responsibility of the Authority to determine its position 

and to notify and determine the County’s and any other co-holder’s position on the 

request for approval.  The Authority shall respond to the Grantor within thirty (30) days 

of receipt of Grantor’s Notice, advising the Grantor of the approval or disapproval of 
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the request or advising the Grantor that circumstances require additional time to 

respond to the request.  Such circumstances shall include the complexity of the request 

or proposed project, the amount of information submitted with the request, and the need 

for on-site inspections or consultations. 

E.  If the Authority does not notify Grantor of the decision on the request 

within ninety (90) days of receipt of the Grantor’s Notice, then the Grantees and any 

co-holder shall be deemed to have approved the request, and the Grantor may proceed 

with the action for which approval was requesteddenied the request. 

F.  In order for a request to be approved, it must be approved by each 

Grantee and any other co-holder. 

G.  If the Authority, the County, or any other co-holder should disagree 

on whether a request should be approved or disapproved, the parties should review 

possible remedies prior to the expiration of the ninety (90) day period.  If no resolution 

to the disagreement can be found prior to the end of the ninety (90) day period, the 

disagreement shall be documented in writing and the Authority should notify the 

Grantor of the disapproval of the request. 

H. NoGrantor agrees to review all requests for approval requiredin 

good faith in keeping with its obligations hereunder shall be unreasonably 

H. withheld.  In no event, however, shall approval be given to any 

activity that would result in the termination of this Easement or the development or 

construction of any structuresStructures not provided for herein. 

 

6.7 CONSTRUCTION. Pursuant to the public policy of the Commonwealth of Virginia 

favoring land conservation, any general rule of construction to the contrary 

notwithstanding (including the common law rule that covenants restricting the free use 

of land are disfavored and must be strictly construed), this Easement shall liberally be 

construed in favor of the grant to effect the purposes of the Easement and the policies 

and purposes of Grantee.  If any provision of this Easement is found to be ambiguous, 

an interpretation consistent with the purpose of this Easement that would render the 

provision valid shall be favored over any interpretation that would render it invalid. 

Notwithstanding the foregoing, lawful acts or uses not expressly prohibited by this 
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Easement are permitted on the Property. consistent with the conservation purposes.  

Grantor and Grantee intend that the grant of this Easement qualify as a “qualified 

conservation contribution” as that term is defined in Section 170(h)(1) of the Internal 

Revenue Code and Treasury Regulations §1.170A-14, and the restrictions and other 

provisions of this instrument shall be construed and applied in a manner that will not 

prevent this Easement from being a qualified conservation contribution.   

 

6.8 NOTICE TO GRANTEE OF ADVERSE EFFECTS.  Grantor agrees to notify 

Grantee in writing before exercising any reserved right that Grantor believes may have 

an adverse effect on the conservation or the open-space values or interests associated 

with the Property. 

 

6.9 REFERENCE TO EASEMENT IN SUBSEQUENT DEEDS. This Easement shall 

be referenced by deed book and page number, instrument number, or other 

appropriate reference, in any deed or other instrument conveying any interest in the 

Property and shall specifically reference the obligation for payment of a Transfer Fee 

upon a sale of the Property, as provided in Paragraph 6.10, infra. 

 

6.10 SUBSEQUENT TRANSFER OF PROPERTY/TRANSFER FEE.   

 A.  Grantor agrees to notify Grantee in writing prior to closing on any inter 

vivos transfer, other than a deed of trust or mortgage, of all or any part of the 

Property. 

 

 B.  At the closing on the transfer for value of all or any part of the Property, 

the purchaser shall pay to the Clarke County Conservation Easement Authority a 

Transfer Fee equal to one percent (1%) of the full consideration paid for the Property, 

or portion thereof, including improvements thereon, and including any contiguous 

land that is part of the same transfer, including improvements thereon. 

 

6.11 TAX MATTERS. The parties hereto agree and understand that any value of this 

Easement claimed for tax purposes as a charitable gift must be fully and accurately 
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substantiated by an appraisal from a qualified appraiser as defined in IRS regulations 

[see §IRC Section 1.170A-13(c)(5)], and that the appraisal is subject to review and 

audit by all appropriate tax authorities.  Grantee makes no express or implied 

warranties that any tax benefits will be available to Grantor from donation of this 

Easement, or that any such tax benefits might be transferable, or that there will be any 

market for any tax benefits that might be transferable.  By its execution hereof, 

Grantee acknowledges and confirms receipt of the Easement and further 

acknowledges that Grantee has not provided any goods or services to Grantor in 

consideration of the grant of the Easement. 

 

6.12   MERGER. Grantor and Grantee agree that in the event that Grantee acquires a fee 

interest in the Property, this Easement shall not merge into the fee interest, but shall 

survive the deed and continue to encumber the Property.  

 

6.13  ASSIGNMENT BY GRANTEE.  Grantee may not transfer or convey this Easement 

unless Grantee conditions such transfer or conveyance on the requirement that (1) all 

restrictions and conservation purposes set forth in this Easement are to be continued in 

perpetuity and (2) the transferee then qualifies as an eligible donee as defined in Section 

170(h)(3) of the IRC as amended and in the applicable Treasury Regulations.  

 

6.14   GRANTEE’S PROPERTY RIGHT. Grantor agrees that the conveyance of this 

Easement gives rise to a property right, immediately vested in Grantee, with a fair 

market value that is equal to the proportionate value that the perpetual conservation 

restriction at the time of the gift bears to the value of the Property as a whole at that 

time. 

 

6.15    EXTINGUISHMENT, CONVERSION, DIVERSION.  Grantor and Grantee intend 

that this Easement be perpetual and acknowledge that no part of the Property may be 

converted or diverted from its open-space use except in compliance with the provisions 

of Section 10.1-1704 of the Open-Space Land Act that do not permit extinguishment 

of open-space easements or loss of open space. Nevertheless, should an attempt be 
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made to extinguish this Easement, such extinguishment can be made only by judicial 

proceedings and only if in compliance with Section 10.1-1704.  In any sale or exchange 

of the Property subsequent to an extinguishment, Grantee shall be entitled to a portion 

of the proceeds at least equal to the proportionate value of this Easement computed as 

set forth in Section 6.14 above, but not to be less than the proportion that the value of 

this Easement at the time of extinguishment bears to the then value of the Property as 

a whole.  Grantee shall use all its share of the proceeds from the sale of the Property in 

a manner consistent with the conservation purpose of this easement and the Open-

Space Land Act. 

 

6.16    AMENDMENT. Grantee and Grantor may amend this Easement to enhance the 

Property’s conservation valuesOpen Space Values or add to the restricted property, 

provided that no amendment shall affect this Easement’s perpetual duration or reduce 

the Property’s conservation values.Open Space Values.  No amendment shall be 

effective unless documented in a notarized writing executed by Grantee and Grantor 

and recorded among the land records of the County of Clarke, Virginia. 

 

6.17 JOINT OWNERSHIP.  If at any time the Property or any portion of or interest is 

owned in joint tenancy, tenancy by the entirety or tenancy in common, all such  owners 

shall be jointly and severally liable for all obligations of Grantor set forth herein. 

 

6.18 SEVERABILITY.  If any provision of this Easement or its application to any person 

or circumstance is determined by a court of competent jurisdiction to be invalid, the 

remaining provisions of this Easement shall not be affected thereby. 

 

6.19 ENTIRE AGREEMENT.  This instrument sets forth the entire agreement of the 

parties with respect to this Easement and supersedes all prior discussions, negotiations, 

understandings, or agreements relating to the easement. 

 

6.20 CONTROLLING LAW.  The interpretation and performance of this Easement shall 

be governed by the laws of the Commonwealth of Virginia. 
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6.21 RECORDING.  This Easement shall be recorded in the land records in the Circuit 

Court Clerk’s Office of the County of Clarke, Virginia, and Grantee may rerecord it 

any time as may be required to preserve its rights under this Easement. 

 

6.22      SUBORDINATION.  The Bank is the noteholder of a note secured by a Deed of Trust 

on the Property dated June 30, 2020 and recorded in the Clerk's Office of the Circuit 

Court of Clarke County, Virginia in Deed Book 658 at Page 275.  The Bank hereby 

consents to the terms and intent of this Easement and agrees that the lien represented 

by said Deed of Trust shall be held subordinate to and subject to this Easement, and the 

Bank joins in this Deed to reflect its direction to the Trustee to execute this Easement 

to give effect to the subordination of such Deed of Trust to this Easement. 

Farm Credit is the note holder under a certain credit line deed of trust dated June 30, 

2020, and recorded in the Clerk's Office of the Circuit Court of Clarke County, 

Virginia in Deed Book 658 at Page 275 which subjects the Property, among others, to 

Farm Credit's lien (the “Farm Credit Deed of Trust”).    Farm Credit hereby 

consents to the terms, conditions, and restrictions of this Easement, agrees that the 

lien represented by said Farm Credit Deed of Trust shall be held subject to this 

Easement, and joins in this Easement to reflect its direction to the sole acting Trustee 

to execute this Easement to give effect to the subordination of such Farm Credit Deed 

of Trust to this Easement. The sole acting Trustee joins in the execution of this 

Easement to confirm that in the event of foreclosure under the Farm Credit Deed of 

Trust or other sale of the property described in the Farm Credit Deed of Trust under 

judicial or non-judicial proceedings, the property will be sold subject to this 

Easement.  Notwithstanding the above, for so long as any Deed of Trust in favor of 

Farm Credit of the Virginias, ACA, its successors or assigns, as described above, or 

any modification or extension thereof, constitutes a lien on any portion of the 

Property (or permanently in the event that the portion of the Property under the Farm 

Credit lien is sold at foreclosure or is conveyed to Farm Credit by deed in lieu of 

foreclosure), Farm Credit must consent to any boundary line adjustment involving the 

Property. 
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WITNESS the following signatures and seals: 

 

____________________________________ 

Lowell D.Dorrance Pratt, Grantor   

 

___________________________________ 

Nary C.Mary Christine. Pratt, Grantor 

 

COMMONWEALTH OF VIRGINIA, 

CITY/COUNTY OF ______________________, To-wit: 

 

 The foregoing instrument was acknowledged before me this ______ day of 

____________, 2____, by _________________________________.2021, by Lowell 

Dorrance Pratt and Mary Christine Pratt.  

 

____________________________________ 

   Notary Public 

     My commission expires:  _____________________ 

      Registration No. :             _____________________ 

 

(SEAL) 
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    COUNTY OF CLARKE, VIRGINIA, Grantee 

 

By:  ___________________________________ 

Chairman, Board of Supervisors 

 

STATE OF VIRGINIA, At-Large 

CITY/COUNTY OF             , To-wit: 

 

The foregoing instrument was acknowledged before me this ______ day of 

____________, 2____,2021, by _________________________________, on behalf of the 

COUNTY OF CLARKE, VIRGINIA, Grantee. 

 

____________________________________ 

   Notary Public 

     My commission expires:  _____________________ 

      Registration No. :             _____________________ 

 

(SEAL) 
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CLARKE COUNTY CONSERVATION EASEMENT 

AUTHORITY, Grantee 

 

By:   ___________________________________ 

Chairman, Board of Directors 

 

STATE OF VIRGINIA, At-Large 

CITY/COUNTY OF             , To-wit: 

 

The foregoing instrument was acknowledged before me this ______ day of 

____________, 2____,2021, by _________________________________, on behalf of the 

CLARKE COUNTY CONSERVATION EASEMENT AUTHORITY, Grantee. 

 

____________________________________ 

   Notary Public 

     My commission expires:  _____________________ 

      Registration No. :             _____________________ 

 

(SEAL) 
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Farm Credit of the Virginias 

 

By:   ______________________________ 

 

     Name:__________________________  

    Its:_____________________________ 

 

 

STATE OF VIRGINIA 

CITY/COUNTY OF                            , To-wit: 

 

The foregoing instrument was acknowledged before me this ______ day of 

____________, 2____,2021, by 

_________________________________,_________________________________as  

______________ of Farm Credit of the Virginias, ACA, on its behalf of the (Bank)... 

 

____________________________________ 

   Notary Public 

     My commission expires:  _____________________ 

      Registration No. :             _____________________ 

 

(SEAL) 

 

_____________________________ 
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      EITHER: 

 

      ________________________(SEAL) 

       TERESA A. HARRIS, Trustee 

 

      OR: 

 

       ________________________(SEAL) 

       MICHAEL S. JONAS, Trustee 

 

STATE OF VIRGINIA 

CITY/COUNTY OF                            , To-wit: 

 

The foregoing instrument was acknowledged before me this ______ day of 

____________, 2____, by _________________________________, Trustee.2021, by 

_________________________________ as sole acting Trustee, for Farm Credit of the 

Virginias, ACA 

 

____________________________________ 

   Notary Public 

     My commission expires:  _____________________ 

      Registration No. :             _____________________ 

(SEAL) 
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SCHEDULE “A” 

 

All that certain tract or parcel of land, together with the improvements thereon and 

appurtenances thereunto belonging, located on the west side of Virginia Route No. 606 

(Mount Carmel Road) in Chapel Magisterial District, Clarke County, Virginia, 

containing 22.5140 acres according to plat of boundary survey thereof prepared by H. 

Christopher Hughes, Land Surveyor, dated December 19, 2011, which plat is recorded 

in Plat Book 10 at Page 67, in the Office of the Clerk of the Circuit Court of Clarke 

County, Virginia. (Tax Map #32-A-29). 

 

  AND 

 

The following described three tracts of land situated on the east side of the Shenandoah 

River in Chapel Magisterial District, Clarke County, Virginia originally described as 

follows: 

 

First: Certain other tract of land situated on the east side of the Shenandoah River in 

Clarke County, Virginia, Chapel Magisterial District, bounded as follows: 

Beginning at a stone in Fuller’s line corner to Robert Drish, running N 4 1/2 W 71.5 

poles to a stone, corner in Robert Drish’s line, thence with his line N 47 E 34 11/10 

poles to a stump, thence with another of Drish’s lines W 11 E 16 poles to a cluster of 

chestnuts in Mrs. Colston’s line, thence with said Colston’s line S 76 W 30 poles to a 

chestnut oak in a branch, thence 44 W 14 poles to a stake, thence S 32 W 11 3/10 poles 

to a stake, thence 46 1/4 W 4 4/10 poles to the beginning, containing 19 3/4               acres, 

more or less (Tax Map 32-A-16), and  

 

Second:  That certain tract containing 15 acres, more or less, adjoining the Jack Royston 

tract, Lanham and others (Tax Map #32-A-16A); and 

 

Third:  That certain tract of land containing 90 acres, more or less, known as the “Nancy 

Willingham” tract, adjoining Resse Lloyd, Ludwell Lloyd and Letcher Lloyd (Tax Map 

32-A-16B); and 
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Which three parcels (first, second and third) referenced above as Tax Map Numbers 

32-A-16, 32-A-16A, and 32-A-16B, were more recently surveyed to contain a total of 

158.3216 acres, in the aggregate without reference to internal boundaries between 

them, according to plat of boundary survey thereof prepared by H. Christopher Hughes, 

Land Surveyor, dated December 19, 2011, which plat is recorded simultaneously 

herewith in Plat Book 10 at Page 67 in the Office of the Clerk of the Circuit Court of 

Clarke County, Virginia. 
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EXHIBIT A: BUILDING ENVELOPE 

 

200’ Radius from the following GPS Center point Coordinates: 

 

Latitude:    39° 3'13.57"N 

Longitude: 77°57'14.81"W Formatted: Left
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