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Clarke County Board of Zoning Appeals 
MEETING AGENDA  
Monday, January 25, 2021 (10:00AM) 
Berryville/Clarke County Government Center – Main Meeting Room 
 

 

1. Approval of Agenda   

 

2. Organizational Meeting -- Election of 2021 Officers – Chair and Vice-Chair 

  

3. Approval of Minutes – November 23, 2020 Meeting 

 

4. BZA-20-01.  Brian Legge (owner/appellant) is appealing the Zoning Administrator’s 

August 31, 2020 Notice of Violation that the appellant’s newly constructed garage is in 

violation of the required 50 foot setback from the edge of a primary highway right of way 

with 5,000 or more trips per day per §3-A-3-c (Minimum Yard Requirements) of the 

Clarke County Zoning Ordinance.  The subject property is located at 140 White Post 

Road, Tax Map #28A-A-66, White Post Election District, zoned Rural Residential (RR) 

and Historic Overlay (H). 

 

5. Other Business 

 

6. Adjourn 
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Clarke County Board of Zoning Appeals  

Meeting Minutes -- DRAFT 

Monday, November 23, 2020 – 10:00 AM 

Berryville/Clarke County Government Center – Main Meeting Room 

 

  

ATTENDANCE: 

Anne Caldwell (Chair)  Alain Borel  

Howard Means (Vice Chair)  Clay Brumback  

Laurie Volk    

E – Denotes electronic participation 

L – Denotes arrived late 

 

STAFF PRESENT:  Brandon Stidham (Director of Planning), Jeremy Camp (Temporary 

Planner/Zoning Official), and Debbie Bean (Clerk).  

 

OTHERS:  Caryn Breeden (Applicant) 

 

CALL TO ORDER:  Mr. Stidham called this meeting to order at 10:00 a.m. 

 

1. Organizational Meeting 

 

Mr. Stidham stated that Charles Kackley resigned from the Board of Zoning Appeals after 

serving 52 years on the Board.  He said that due to his age and with the COVID-19 pandemic he 

felt it was time for him to step down.   

 

Mr. Stidham also introduced Jeremy Camp as the Temporary Planner/Zoning Official.  He also 

stated that Clay Brumback is here today as the alternate for the Board of Zoning Appeals for this 

meeting.  He said that until the Board of Supervisors is able to recommend an appointment for 

Mr. Kackley’s position and the Court is able to appoint that person, Mr. Brumback will be 

serving as a voting member.   

 

a. Election of Officers – Chair and Vice-Chair 

 

Mr. Stidham stated that this is the first Board of Zoning Appeals meeting of this calendar year 

when election of officers is conducted.  Mr. Stidham asked for nominations of Chair to the Board 

of Zoning Appeals for 2020. 

 

A motion to approve the election of Anne Caldwell as the Chair to the Board of Zoning Appeals 

for 2020 was adopted unanimously. 

 

Motion to Approve the election of Anne Caldwell as the Chair of the Board of Zoning 

Appeals for 2020:  

Caldwell  AYE Borel (Seconded) AYE 

Means (Moved) AYE Brumback AYE 

Volk AYE   

 

Chair Caldwell asked for nominations of Vice Chair to the Board of Zoning Appeals for 2020. 
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A motion to approve the election of Howard Means as Vice Chair to the Board of Zoning 

Appeals for 2020 was adopted unanimously. 

 

Motion to Approve the election of  Howard Means as the Vice Chair of the Board of 

Zoning Appeals for 2020:  

Caldwell  AYE Borel (Seconded) AYE 

Means  AYE Brumback AYE 

Volk (Moved) AYE   

 

b. 2021 Meeting Schedule 

 

Mr. Stidham stated that due to the difficulty of getting the Board members together for a meeting 

with a short notice it would work better to have a monthly meeting schedule.  He recommended 

the monthly meeting date to be the 3rd Monday of each month at 10:00 a.m.  The members would 

only be notified if there would be a meeting in a particular month.  The members agreed that this 

is a good idea.  Chair Caldwell suggested that since most meetings do not occur in August each 

year it would be a good idea for this Board not to have an August meeting.  The members all 

agreed to the idea.   

 

A motion to approve the 2021 Meeting Schedule as amended was adopted unanimously. 

 

Motion to Approve the 2021 Meeting Schedule as amended was adopted:  

Caldwell  AYE Borel (Seconded) AYE 

Means (Moved) AYE Brumback AYE 

Volk AYE   

 

c. Adoption of Electronic Meeting Participation Procedures 

 

Mr. Stidham said that given the situation with COVID-19 and not having everybody feel 

comfortable attending public meetings, we have been having other Boards and Committees adopt 

electronic meeting policies per Code of Virginia requirements.  He said that if the Board 

approves the Resolution to Adopt Electronic Meeting Policy and the verbiage in Attachment A,   

the members of the Board will be able to participate electronically in future meetings if they 

comply with the policy.  He said that in order to be able to have electronic participation you have 

to have a physical quorum present in the meeting room.  He said that in the case of the Board of 

Zoning Appeals, a minimum of three members must be physically present to constitute a 

quorum.  He said that if the Board wants to participate electronically they would need to contact 

the Chair with the reason for participating in a meeting remotely on or before the date of the 

meeting. He said it would be up to the Chair to determine whether the member’s request 

complies with the electronic meeting requirements and to approve or deny the request 

accordingly. He said that attendance would be noted in the official minutes.  

 

Board member Volk asked if this is the policy that is in place with other Boards throughout the 

County.  Mr. Stidham said that the Board of Septic and Well Appeals and the Planning 

Commission have adopted these regulations.  Ms. Volk asked if any of the Boards meetings are 
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entirely virtually.  Mr. Stidham said you can meet entirely virtually if it is an official meeting as 

defined by the state code but there still needs to be a quorum physically present.  

 

Mr. Stidham said that we need a motion to adopt the following resolution:   

 

BOARD OF ZONING APPEALS 

RESOLUTION TO ADOPT ELECTRONIC MEETING POLICY 
 

WHEREAS, the Clarke County Board of Zoning Appeals proposes to adopt a written policy 

allowing for and governing participation of its members by electronic communication means 

pursuant to Code of Virginia §2.2-3708.2, and 

 

WHEREAS, the proposed policy shall include an approval process for such participation, 

subject to the express limitations of Code of Virginia §2.2-3708.2, 

 

AND WHEREAS, the proposed policy once adopted shall be applied strictly and uniformly, 

without exception, to the entire membership and without regard to the identity of the member 

requesting remote participation or the matters that will be considered or voted on at the meeting.   

 

NOW THEREFORE, BE IT RESOLVED THAT the Clarke County Board of Zoning Appeals 

does hereby adopt the Electronic Meeting Policy included as Attachment A to this resolution, 

effective this 23rd day of November, 2020 

 

Mr. Stidham stated that once the Resolution is voted on the Board will be able to participate at 

future meetings electronically if they comply with the policy.  Mr. Stidham stated he can answer 

any questions the Board may have.  

 

Chair Caldwell said there being no questions she called for a motion. 

 

A motion to approve Resolution to Adopt Electronic Meeting Policy was adopted unanimously. 

 

Motion to Approve Resolution to Adopt Electronic Meeting Policy was adopted:  

Caldwell  AYE Borel (Seconded) AYE 

Means (Moved) AYE Brumback AYE 

Volk AYE   

 

2. Approval of Agenda 

 

A motion to approve the Board of Zoning Appeals agenda as presented by Staff was adopted 

unanimously. 

 

Motion to Approve the Board of Zoning Appeals agenda as presented by Staff: 

Caldwell  AYE Borel AYE 

Means (Moved) AYE Brumback AYE 

Volk (Seconded) AYE   
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3. Approval of Minutes - December 20, 2019 Meeting 

 

Chair Caldwell called for a motion to approve the minutes of December 19, 2019.  

Commissioner Volk noted one edit needed on page 5 of 5 in the main paragraph, the fourth line 

from the bottom.  She said the word “being” should be “been”.  The Board agreed to make this 

change.  

 

Chair Caldwell asked if there were any other changes and there being none she called for a 

motion. 

 

A motion to approve the Board of Zoning Appeals meeting minutes of December 20, 2019 with 

one edit noted was adopted 3-0-2. 

 

Motion to Approve the Board of Zoning Appeals meeting minutes of December 20, 

2019 with one edit noted was adopted:  

Caldwell  AYE Borel ABSTAIN 

Means (Moved) AYE Brumback ABSTAIN 

Volk (Seconded) AYE   

 

4. BZA-20-02, Caryn Breeden.  Request approval of a 12 foot variance from the 50 foot  

setback requirement from the centerline of a secondary highway per Section 3-A-2-c of the 

Zoning Ordinance.  The purpose of the request is to construct a carport.  The property is located 

at 254 Good Shepherd Road, Tax Map #26B-A-4, is approximately 0.5 acre in size, and is zoned 

Forestal-Open Space-Conservation (FOC). 

 

Mr. Stidham presented the Staff report for this item.  He said that Staff recommends approval of 

the applicant’s request for a 12 foot variance from the 50 foot setback from the centerline of a 

secondary highway per Section 3-A-2-3 of the Zoning Ordinance.  He stated that Staff finds that 

the applicant has demonstrated compliance with the second condition of Section 7-A-3-e-2 (that 

the granting of the variance would alleviate a hardship due to a physical condition relating to 

the property or improvements thereon at the time of the effective date of the ordinance) and 

compliance with all five review criteria set forth in Section 7-A-3-e-2(a) through (e) to warrant 

the granting of the requested variance. 

 

Chair Caldwell asked the Board members if they have any questions.  There being none Chair 

Caldwell opened the public hearing.  There being no public comments Chair Caldwell closed the 

public hearing and called for a motion. 

 

A motion to approve the Board of Zoning Appeals variance request for Caryn Breeden as 

presented was adopted unanimously. 

 

Motion to Approve BZA-20-02, Caryn Breeden Board of Zoning Appeals variance 

request as presented:  

Caldwell  AYE Borel (Seconded) AYE 

Means (Moved) AYE Brumback AYE 

Volk AYE   
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Chair Caldwell said that she wants to make a comment to the applicant.  She stated that she 

appreciates such a well done and thorough application. Ms. Breeden stated that she received  

a lot of help from Ryan Fincham. 

 

5.  OTHER BUSINESS: 

 

Mr. Stidham stated that the Board of Zoning Appeals public hearing meeting (Brian Legge) 

scheduled for December 18, 2020 has been moved to January 25, 2021 at 10:00 a.m.  He said 

that the meeting packet for this public hearing will go out sometime in January in advance of that 

meeting.  

 

He said that Staff will send out the minutes for today’s meeting sometime in December. 

 

Chair Caldwell stated that there being no other business she called for a motion to adjourn. 

 

A motion to adjourn the meeting was approved at 10:20 a.m. 

 

Motion to Adjourn  

Caldwell  AYE Borel  AYE 

Means (Seconded) AYE Brumback (Moved) AYE 

Volk AYE   

 

 

 

 

              

Anne Caldwell (Chair)                Debbie Bean (Clerk)  
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Clarke County Planning Department 
101 Chalmers Court, Suite B 

Berryville, Virginia 22611 

(540) 955-5132 
www.clarkecounty.gov 

  

 

TO:  Board of Zoning Appeals (BZA) members 

 

FROM: Brandon Stidham, Planning Director 

 

RE:  BZA-20-01, Brian Legge 

 

DATE: January 15, 2021 

 

Item #4 on your meeting agenda is an appeal filed by appellant Brian Legge (BZA-20-01).   

The purpose of this memo is to outline a recommended procedure for the BZA to use in 

considering this appeal.  The procedure is similar to the one used in the most recent appeal case 

that was heard in August 2017. 

 

1. Staff introduction of appeal 

 

2. Chair opens the Public Hearing 

 

3. Presentation on behalf of the Zoning Administrator 

 

4. Appellant’s presentation 

 

5. Additional comments on behalf of the Zoning Administrator 

 

6. Additional comments from the Appellant 

 

7. Comments from members of the public  

 

8. Chair closes the Public Hearing 

 

9. BZA discussion and action on the appeal 

 

County Attorney Bob Mitchell will be representing the Zoning Administrator in this appeal.  As 

a reminder, please be aware of the rules regarding ex parte communications that are set forth in  

§7-A-1-n of the Zoning Ordinance.  If you will not be able to attend the January 25 BZA 

meeting, please let me know as soon as possible. 
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January 25, 2021 
For Brian K. Legge’s Clarke County 

Board of Zoning Appeal Application 
 

Address:  140 White Post Road, White Post, Virginia 22663 

  (Unincorporated Clarke County); Tax Map ID #: 28A-A-66 

Zoning Classification: Rural Residential, White Post Magisterial District 

Property Description: 1.09 acres located within the White Post Historic District; Single-family residence 

with the detached garage that is the subject of this appeal; Mr. Legge and his wife 

reside at the property as their principal residence; located adjacent to White Post 

Methodist Church along south property boundary line, adjacent to Lord Fairfax 

Highway (Route 340) along western property boundary line; road access to White 

Post Road along eastern property boundary line; ~$190,000 cost to build garage  

STATEMENT OF 

JUSTIFICATION 
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STATEMENT OF JUSTIFICATION 
F O R  B R I A N  K .  L E G G E ’ S  C L A R K E  C O U N T Y  
B O A R D  O F  Z O N I N G  A P P E A L  A P P L I C A T I O N  

Dear Board of Zoning Appeals: 

SUMMARY OF APPEAL 

 Brian K. Legge appeals the former Zoning Administrator’s (Ryan Fincham) August 31, 2020 

Notice of Violation (“NOV” herein attached as Exhibit 1). The alleged violation stems from a detached 

garage situated on the property encroaching approximately fourteen (14) feet into a setback area of fifty 

(50) feet along the Route 340 corridor. Mr. Legge asserts as a defense to this purported violation that:  

(1) the Clarke County Planning Department was notified via the Building Department of 

when the concrete footings were poured and provided an opportunity to measure and 

inspect prior to further construction but refused to inspect; 

 

(2) numerous structures in the same neighborhood do not comply with the setback 

requirement from Route 340 and have not been subject to the same level of scrutiny;  

 

(3) the only substantive change to the design and construction was an expansion of six (6) 

feet of the width of the building which has contributed toward the encroachment; and 

 

(4) the underlying measurements approved on November 4, 2019 were not addressed by any 

of Mr. Legge’s retained contractors (i.e. experts in construction) prior to pouring footings, 

framing, and subsequent construction. 

If the Board of Zoning Appeals (“BZA”) does not overturn the former Zoning Administrator’s 

decision, it is respectfully requested that the BZA grant a variance on the grounds of hardship based on 

those same reasons cited above and now that the structure has been substantively complete for more than 

nine months and that it would be cost-prohibitive to rebuild and impractical to move the building. Mr. 

Legge pursues such a variance in good faith and such hardship was not caused by his own doing, 

granting such a variance will not be of substantial detriment to any adjacent property, and that such a 

variance would not require a change in the use (proposed or actual) of the property. Any aesthetic or 

safety concerns can be addressed by the installation of foliage near on the property between the garage 

structure and Route 340. 
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FACTUAL STATEMENTS 

Prior Interactions with the Clarke County Planning Depar tment and Clarke 

County Historic Preservation Commission 

 Prior to filing for a zoning permit to build the subject garage, Mr. Legge communicated with 

Alison Teetor (then Zoning Administrator) regarding what would be needed to obtain approval both for 

the Clarke County Zoning Ordinance generally and to obtain a Certificate of Appropriateness from the 

Clarke County Historic Preservation Commission (White Post Historic District). Discussions primarily 

concerned matters of aesthetic design to have the building approved for a Certificate of Appropriateness 

rather than concerns regarding the setback. 

 The Clarke County Historic Preservation Commission considered Mr. Legge’s application for a 

Certificate of Appropriateness on two separate occasions for which the garage was presented in different 

locations around the property on each occasion. Ultimately, his second application where the garage is 

generally currently located was approved. Mr. Legge and the Planning Department extensively 

communicated throughout this time to ensure that what would be built would be compliant. 

Approved Plan and Required Setback Area 

 On November 4, 2019, Mr. Legge submitted his application for a zoning permit with his survey 

from Marsh and Legge Land Surveyors P.L.C. attached (Exhibit 2). Per the permit, the garage was to be 

built as an ‘L’-shape with a longest-length side of forty-eight (48) feet and a maximum width of thirty-

two (32) feet. The structure was not to be squared off in the northwest corner to avoid encroaching on 

the required setback area from Route 340. The same day that Mr. Legge submitted the Zoning Permit 

application, it was approved by Alison Teetor. 

 Per prior surveys, Route 340 (Lord Fairfax Highway) maintains a one hundred ten (110) foot 

diametrical right-of-way easement. It is unclear whether the centerline of the as-built highway presents 

the radial fifty-five (55) foot right-of-way area or whether such prior surveys accurately depict the 

location of the right-of-way regardless of where the road was actually built. (See Exhibit 3 for the 

original and still controlling July 11, 1983 recorded boundary survey.) Regardless, Route 340’s right-of-

way is treated as spanning at least fifty-five (55) feet onto Mr. Legge’s property from the centerline. 

Clarke County’s Zoning Ordinance 3-A-3-c tacks on an additional fifty (50) feet from the edge of a 

primary highway right-of-way where five thousand (5,000) or more trips are made per day. Accordingly, 

Mr. Legge’s garage would be required to be at least one hundred and five (105) feet from the centerline 

of Route 340 if the centerline were treated as the center of the right-of-way. Per the approved plan and 

permit, the proposed garage would fit within the required setback area. 

Notice of  Violation 

 Between November 4, 2019 and April 9, 2020, Mr. Legge retained several contractors to build 

the garage including E.R. Neff Excavating, Inc. (concrete footings) and D.K. Construction Custom 

Carpentry LLC (framing). Prior to every major construction event, the Clarke County Building 
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Department was contacted by the respective contractors to inspect the work being performed, including 

the concrete footings being poured, framing, electricity, and insulation. Presumably, the Clarke County 

Planning Department has access to the inspection log of the Building Department and would have 

constructive notice of these events. 

 On April 9, 2020, a Notice of Violation was issued regarding violations of the Certificate of 

Appropriateness granted by the Clarke County Historic Preservation Commission (not being addressed 

by this appeal). In that letter, it was referenced that there was a concern that the structure was built 

within the setback area. 

 In May 2020, the former Zoning Administrator, Ryan Fincham, and Mr. Legge discussed the 

concerns that the garage was built larger than what was proposed per a neighbor’s complaint. By that 

time, the structural framework was complete. Mr. Legge reviewed the building’s dimensions and 

realized that the structure’s width extended from thirty-two (32) feet to thirty-eight (38) feet, and that the 

same directional width of the cut-in area changed from twelve (12) feet as planned to sixteen (16) feet. 

As a result, the structure was built presumably six (6) feet larger spanning toward the setback area. 

 On May 15, 2020, Alison Teetor inspected the property with Mr. Legge’s consent. That same day, 

Mr. Fincham emailed Mr. Legge advising that an as-built survey would be required to verify that the 

structure is not located within the setback area. (See Exhibit 4.) Mr. Legge obtained a survey performed 

by Christopher D. Furstenau dated August 3, 2020 (the “CDF Survey”),1 and such survey was provided 

to the Planning Department on or before August 9, 2020. (See Exhibit 5.)  

 On August 31, 2020, Mr. Fincham issued the NOV. The NOV relies upon the CDF Survey to 

establish that the garage is located 35.9 feet from the edge of the Route 340 right-of-way, and 

accordingly, is in violation of the setback requirement. 

JUSTIFICATION FOR A FINDING OF COMPLIANCE, AND IN THE ALTERNATIVE, 
A REQUEST FOR A VARIANCE 

Mr. Legge Substantially Complied with the Plan Presented in the Permit 

Discrepancies in Surveys 

First and foremost, it should be noted that the Clarke County Planning Department has not yet 

conducted its own independent investigation to establish whether there is a zoning violation other than 

by Mr. Legge providing information to the Planning Department at their request. All surveys used were 

provided by Mr. Legge, and no on-the-ground measurements have been taken by the Planning 

Department staff related to the setback issue. (It is acknowledged that there have been on-the-ground 

measurements taken of structure dimensions, but not of purported boundary lines in relation to the 

garage.) 

 
1 Marsh and Legge refused to perform an as-built survey. 
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There also appears to be a discrepancy between the several surveys concerning the property 

(Exhibits 2, 3, and 5). Exhibit 2 (Marsh & Legge) is the survey that was submitted with the zoning 

permit application. The submitted plan fails to depict courses and distances along the boundary line 

running along Route 340. Further, there appear to be several discrepancies regarding the courses that are 

depicted in Exhibit 2 compared to Exhibits 3 (Original plat) and 5 (CDF Survey). In Exhibits 3 and 5, 

the courses and distances along the White Post Road, and northern and southern (neighbors’) boundaries 

match. However, either the courses or distances are different on the Marsh & Legge survey for each of 

the boundaries. Further, on the survey used by Mr. Fincham to cite a setback violation of 14.1 feet, there 

are specific concerns of that survey’s accuracy given that the survey fails to depict critical 

monumentation, namely, the as-built residential home that preexisted the garage, which would give 

further context to how the garage was built so far into the setback area (if it is as far as depicted). 

Accordingly, there are concerns that despite Mr. Legge obtaining two surveys of the property, there may 

be discrepancies as to their accuracies. 

Contractor Error in Construction and No Early Detection of Error by Government Officials 

Mr. Legge can offer no specific explanation for why the building was not built according to the 

approved permit. Neither of his two primary contractors whose work would have been most likely to 

identify and address any substantial derivations from the proposed permit have offered a clear 

explanation for why the plan’s dimensions were not honored. The derivations appear to be a six-foot (6’) 

increase in width of the building. Although it has not been measured, it also seems that the breezeway 

was not built with the four (4) foot gap that was depicted in the Marsh and Legge survey, but rather, an 

approximate ten (10) foot gap. Combined, such derivations may explain how the structure encroached 

approximately fourteen (14) feet into the setback area (if the CDF Survey is accurate). 

Mr. Legge has been consulting with his contractors to identify where an error may have been 

made. There is current litigation involving D.K. Construction related to this matter. 

Further, despite the Clarke County Building Department receiving notice of major events such as 

pouring of concrete footings, framing, and insulation and electrical, at no time did any Clarke County 

official measure the footings or the framework of the building in context of the approved plan. 

Presumably, the Clarke County Planning Department had notice of such events and could have 

requested access to measure the location of the building but did not do so at any time prior to May 2020. 

Since no official detected any deviations of the building’s construction from the permitted plan prior to 

April 2020 despite several opportunities to do so, the building was substantially completed by that time. 

If the error had been caught earlier in the construction phase, it is highly likely that such error could 

have been corrected at minimal cost at the time. (See Exhibit 6 for current pictures of the structure’s 

exterior and interior to demonstrate completion status.) 

Numerous Structures in the White Post District Do Not Meet the Setback Requirement 

Mr. Legge’s property is not unique in that it purportedly fails to meet the setback requirement 

within the White Post Historic District. By visual observation and simple review of a distance measuring 
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using geographic information systems and satellite mapping, numerous properties along Route 340 near 

Mr. Legge’s property do not meet the setback. 

Assuming Route 340 has a fifty-five (55) foot radial right-of-way, and that all properties along 

Route 340 within the Rural Residential zoning classification must keep all structures outside of a fifty 

(50) foot setback from the edge of Route 340’s right-of-way, then no structures should exist within one 

hundred and five (105) feet of the centerline of Route 340, radially. The following properties appear to 

maintain structures that would generally not meet the requirement (and are depicted in Exhibit 7):2  

1. 14280 Lord Fairfax Highway: building corner within 70 feet from centerline 

2. 14401 Lord Fairfax Highway: church building corner within 75 feet from centerline 

3. 14402 Lord Fairfax Highway: residence corner within 95 feet of centerline 

4. 14420 Lord Fairfax Highway: residence corner within 70 feet of centerline 

5. 14478 Lord Fairfax Highway: residence located within 70 feet of centerline 

6. 14725 Lord Fairfax Highway: post office located within 80 feet from centerline 

7. 14767 Lord Fairfax Highway: commercial building within 80 feet of centerline 

8. 98 White Post Road (adjacent neighbor): Shed located within 70 feet of centerline 

9. 17 White Post Road: residence within 90 feet of centerline 

Considering that the White Post Historic District only has seventeen lots that front Route 340 

with structures on them, it appears that more than half of those properties enjoy structures situated 

within the required setback area of Route 340. And comparable to many of those structures, the as-built 

garage is located further outside the setback area than many of those structures (90.1 feet from 

centerline for comparison). Accordingly, the BZA should find that despite the most technical of 

violations, substantively, the structure conforms to the setback norms of the White Post Historic District. 

Conclusion 

For the foregoing reasons, Mr. Legge requests that the BZA find that his property substantially 

conforms to the zoning ordinance, and accordingly, that the Zoning Administrator’s determination of a 

violation be overturned. 

Standards for Granting a Variance  

 Per Clarke County Zoning Ordinance § 7-A-3e: “a variance shall be granted if the evidence 

shows that the strict application of the terms of the ordinance would unreasonably restrict the utilization 

of the property or that the granting of the variance would alleviate a hardship due to a physical condition 

relating to the property or improvements thereon at the time of the effective date of the ordinance, and: 

a. the property interest for which the variance is being requested was acquired in good 

faith and any hardship was not created by the applicant for the variance;  

 
2 Mr. Legge raises this issue to the BZA’s attention not as a complaint to bring zoning enforcement 

against these properties, but rather, to highlight that the Rural Residential setback requirement is 

problematic for many properties in this area and that only his property is being singled out. 
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b. the granting of the variance will not be of substantial detriment to adjacent property 

and nearby properties in the proximity of that geographical area;  

c. the condition or situation of the property concerned is not of so general or recurring a 

nature as to make reasonably practicable the formulation of a general regulation to be 

adopted as an amendment to the ordinance;  

d. the granting of the variance does not result in a use that is not otherwise permitted on 

such property or a change in the zoning classification of the property; and  

e. the relief or remedy sought by the variance application is not available through a 

special exception process that is authorized in the ordinance pursuant to subdivision 6 of 

§15.2-2309 or the process of modification of a zoning ordinance pursuant to subdivision 

A4 of §15.2-2286 at the time of the filing of the variance application.” 

If  the BZA Will Not Over turn the Violation, a Variance is Appropriate 

 In the alternative to overturning the Zoning Administrator’s determination of a violation, Mr. 

Legge requests that the Board of Zoning Appeals grant him a variance for the setback requirement. As 

the arguments for overturning have been laid out in the prior section (pp. 3-5), those arguments are 

restated here insofar as they may be applied in the context of the standards considered for granting a 

variance. 

Mr. Legge Will Suffer Financial and Lifestyle Hardship i f a Variance Is Not Granted 

 Mr. Legge incurred approximately one hundred and ninety thousand dollars ($190,000.00) 

constructing the garage.3 If Mr. Legge were required to accommodate the Zoning Ordinance by strict 

adherence to the code, his garage would either need to be demolished or moved as there is no practical 

means to “rebuild” a section of it strictly to conform to the zoning ordinance without likely needing to 

demolish the majority of the structure. Further, there would be a large section of concrete slab beneath 

where the structure would have existed that would be inordinately expensive to remove. Moving the 

structure is also not possible since there is only approximately ten (10) feet of space between the garage 

and the residence, which would still not put the structure back far enough to clear the setback area. 

 Considering that more than half of the properties with buildings fronting Route 340 within the 

White Post Historic District (rural residential zoning) violate the setback requirement much more 

substantially than Mr. Legge’s structure, the garage’s location should not trigger any unique requirement 

to demolish or move it. Rather, an appropriate remedy could be to require Mr. Legge to place foliage 

between the garage and Route 340. (He intended to build a privacy fence for additional aesthetic and 

sound-reduction benefits, but has waited on the result of this matter before proceeding. He would 

consider the addition of foliage if it would appease any of the BZA’s concerns.) 

 
3 Mr. Legge would agree to the property’s tax assessment value being increased immediately by that 

amount upon approval of his as-built garage. 
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 Since the garage has been substantially completed, Mr. Legge spends approximately twenty (20) 

to twenty-five (25) hours per week in his garage performing welding and automotive repair work (non-

commercial) for himself, family, and friends. It would be a substantial hinderance to his ability to live 

and perform such work at home (especially given the workplace restrictions that have been imposed 

during COVID-19) if he was no longer able to use the garage that was built. 

 For these reasons, Mr. Legge requests that the BZA recognize that without a variance, Mr. Legge 

and his wife (Tara Crosen) would experience significant hardship. 

Mr. Legge Acted in Good Faith With the Planning Department and Did Not Create the Problem 

 Mr. Legge has cooperated with the Planning Department throughout this matter. Whenever he 

was requested to provide information, he not only provided such information, but also retained experts 

at personal cost to prepare the underlying materials to support his requests. He has allowed the Planning 

Department and Building Department staff to enter onto his property whenever requested to conduct 

inspections. And he has diligently engaged those same staff members to try to resolve issues as they 

were presented.  

The discrepancies between the three surveys affecting the property are inexplicable, and it is not 

certain whose (if anyone’s) is the most accurate depiction of the property. Regardless of the accuracy of 

the surveys presented, those were items prepared and presented by some of Mr. Legge’s experts whom 

he relied on to ensure that the structure would be compliant with the Zoning Ordinance. 

Likewise, Mr. Legge cannot explain why the structure was not built according to the submitted 

plan, but at least one lawsuit is pending related to construction of the garage. Despite the failure to build 

the garage’s dimensions according to the plan, and despite several opportunities for either the Clarke 

County Building Department or Planning Department to note inconsistencies with the proposed design 

during construction, no staff member brought such an issue to Mr. Legge’s attention. 

For these reasons, Mr. Legge requests that the BZA recognize that Mr. Legge has acted in good 

faith with the Planning Department and was not responsible for the problem that was created. 

Adjacent and Nearby Properties Will Not Be Detrimentally Harmed by Granting the Variance 

 As the garage has been substantially completed since April 2020, none of the adjacent or nearby 

properties have been able to assert verified instances of how the garage has detrimentally affected their 

respective properties. If anything, the addition of the garage (if finally approved) will increase Mr. 

Legge’s property value, and accordingly, the surrounding neighbors’ properties.  

 As previously stated, more than half of the properties fronting Route 340 with buildings on them 

within the White Post Historic District are already in violation of the setback requirement. If Mr. 

Legge’s garage were to be included in that list, it would not be a unique “standalone” structure for the 

area, and accordingly, could not detriment the aesthetic or community character.  
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 Mr. Legge has obtained several letters of support from some of his neighbors, attached as Exhibit 

8. Mr. Legge intends to supplement with additional letters of support prior to the hearing or otherwise 

asking neighbors to appear and voice their support for his garage.4  

 Accordingly, granting a variance for Mr. Legge’s structure would not detrimentally harm any 

other adjacent neighbor or nearby neighbor’s property interests. 

The Setback Affects Numerous Properties, But Does Not Require Amendment to the Ordinance 

 The setback issue can affect up to thirty-three (33) parcels of land that front Route 340. However, 

of those properties, only sixteen (16) appear to have structures on them. And of those sixteen (16) with 

structures, at a quick glance, only nine (9) of them (excluding Mr. Legge’s property) appear to violate 

the setback requirement. Some, if not most of the properties, may be ‘grandfathered’ in, now. 

Accordingly, it would not be necessary to amend the Rural Residential section of the Clarke County 

Zoning Ordinance as such ordinance addresses not only the White Post Historic District, but other 

similar sections of Clarke County (i.e. Millwood, Shenandoah Retreat, etc.), and that the very few 

properties that may be subject to the same problem that Mr. Legge’s property has can be accommodated 

by a variance, if needed. 

Granting the Variance Does Not Result in a Changed Use of the Property that Is Not Permitted 

 The granting of the requested variance does not change Mr. Legge’s or any successor’s use of the 

property. The same restrictions applicable to primary residences within the Rural Residential zoning 

section of the Zoning Ordinance would remain in effect. 

A Special Exception Permit Does Not Apply 

 A special exception permit is not applicable to this situation. 

Conclusion 

For the foregoing reasons, Mr. Legge requests that if the BZA does not find that his property 

substantially conforms to the zoning ordinance, that he be granted a variance from the setback 

requirement and that the garage be deemed approved as-is. 

CONCLUSION 

Mr. Legge greatly appreciates this Board of Zoning Appeal’s consideration toward reading this 

Statement of Justification and attention to this matter. Mr. Legge consents to a BZA site inspection with 

due notice provided. 

 

 

 
4 The White Post Methodist Church has orally indicated that they intend to support him and that a letter 

would be forthcoming. The White Post Methodist Church is the adjacent neighbor who would have most 

likely been adversely affected by the location and size of the garage. 
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Accordingly, Mr. Legge respectfully requests that this Board of Zoning Appeals: 

(1) overturn the Zoning Administrator’s decision to find his garage structure in violation of the 

Clarke County Zoning Ordinance; or 

(2) in the alternative, grant Mr. Legge a variance to allow his completed garage to remain where 

it is located upon reasonable conditions issued by this Board. 

On behalf of Mr. Legge, thank you for your consideration of this appeal and Mr. Legge’s 

requests. Mr. Legge is open to the BZA conducting a site inspection with due notice. Mr. Legge may 

further supplement this Statement of Justification as more information may become available. Please do 

not hesitate to contact me if you have any questions or concerns. 

      Truly yours, 

 

       

 

      Timothy R. Johnson 

 

      The Law Offices of Timothy R. Johnson, PLC 

      20-B E. Main Street 

      Berryville, Virginia 22611 

      P: (540) 352-4672 

      F: (540) 595-3500 

      E: trjohnson@trjlegal.com 

      Counsel for Brian K. Legge 
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From: Ryan Fincham <rfincham@clarkecounty.gov> 
Date: May 15, 2020 at 1:49:55 PM EDT 
To: brianklegge@mail.com 
Cc: Alison Teetor <ateetor@clarkecounty.gov> 
Subject: Setbacks 

Good afternoon-

Based upon observations made at the site visit today by Alison Teetor and your acknowledgement of the constructed garage
footprint being larger than the approved 1,248 square foot shown on the zoning permit approval, an as-built survey plat showing the
location and size of the garage structure from a licensed surveyor will be required to assure compliance of the garage to all required
zoning setbacks.

According to observations made at the site visit, the constructed 16' by 16' pavilion was located in a slightly different location than
shown on the zoning permit approval, but the size of the pavilion appears correct and the constructed location appears to meet
zoning setbacks.  The constructed location for the pavilion can be shown on the as-built plat, or a new zoning permit sketch can be
provided by you showing the constructed location of the pavilion and the required setbacks.

Thank you-

Ryan Fincham, 
Senior Planner & Zoning Administrator 
Clarke County, Virginia 
(540) 955 - 5131 
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